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DOMESTIC VIOLENCE DURING WARTIME

The provisions of the national legislation indicate that the state policy in the
field of prevention and counteraction of domestic violence is one of the
priorities of the state and legal policy of Ukraine, because by taking care of the
family, the nation takes care of its future. Therefore, the study of this problem,
taking into account all the peculiarities of today, determined the relevance of
the chosen topic.

Legal regulation of state policy in the field of prevention and counteraction
to domestic violence is a set of legislative and other normative legal acts that
regulate the activities of authorized state authorities, local self-government
bodies, non-state institutions, and organizations, as well as the public, in the
field of prevention, detection, and termination of domestic violence, bringing
the perpetrators to justice as prescribed by law.

At the same time, it was found that a number of domestic legal acts in the
field of prevention and counteraction of domestic violence contain numerous
shortcomings and conflicts, which makes it difficult, and sometimes even
impossible, to prosecute those guilty of violence.

According to the collected data, the perpetrators are usually men (98%),
and women in only 2% of cases. Victims of domestic violence are women in
96% and men in 4% of all analyzed cases.

Also, as evidenced by practice, mostly men commit domestic violence
against women (94%), and women against men in only 1% of the analyzed
cases. At the same time, men against men and women against women commit
domestic violence in 3% and 2% of the analyzed cases, respectively.

There is a hypothesis that, due to the state of war, one of the vulnerable
categories that can suffer from domestic violence are internally displaced
persons (IDPs). At the same time, during the monitoring of court practice, we
did not find any cases where the victim was separately identified as an IDP.

Separate attention should be paid to cases in which the accused was
sentenced to restriction or deprivation of liberty. Despite the fact that in 20%
(43 cases) of the analyzed cases, a prison sentence was imposed, in most of
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them - 58% (25 cases) - the accused is released from serving the sentence with
probation.

As a result, it can lead to the fact that the punishment will be formal, and
the offender will be at liberty, in particular, will continue to live with the
victim. Accordingly, the risk of repeated acts of violence in the absence of
punishment for previous acts will increase.

The Supreme Court explained that the guilty person, in order to facilitate
the commission of a criminal offense, uses the most unfavorable time for
society, difficult circumstances and conditions in which society found itself,
which indicates the increased degree of social danger of crimes committed
under martial law. That is why the punishment for persons found guilty of
criminal offenses during the period of martial law should be imposed by the
court taking into account this aggravating circumstance, i.e. the type and size of
the imposed punishment will be close to the maximum limit provided by the
Criminal Code of Ukraine.

Therefore, in the case of domestic violence, provided for in Art. 126-1 of
the Criminal Code of Ukraine, using the conditions of martial law (as an
aggravating circumstance), the court has the right to impose the maximum
punishment in the form of deprivation of liberty. At the same time, according to
the monitoring of court decisions, the courts have never taken this aggravating
circumstance into account when imposing a punishment for the commission of
a criminal offense provided for in Art. 126-1 of the Criminal Code of Ukraine.

Thus, along with the imposition of a non-custodial sentence or exemption
from criminal liability or punishment, the court may impose one or more
restrictive measures on the person who committed domestic violence (for
example, a ban on being in the same place of residence with a person, who
suffered from domestic violence; prohibition to approach a certain distance to
the place where a person who suffered from domestic violence may live
permanently or temporarily, and others). The court may, on its own initiative or
at the request of the victim, apply the mentioned restrictive measures. The law
also provides for the possibility of sending offenders to undergo a probation
program.

In practice, the restrictive measures provided for in Art. 91-1 of the
Criminal Code of Ukraine, were applied in 7% of the analyzed cases. In 6% of
cases, offenders were sent to undergo a probation program.

Such low indicators are related to the fact that the application of restrictive
measures to the offender for committing domestic violence is a right of the
court, and not an obligation. Therefore, in practice, the court applies restrictive
measures only when it considers that there are grounds for them. The same
applies to sending the offender to undergo a probation program.

For the completeness of the analysis of judicial practice, we also paid
attention to the application by judges of the practice of the European Court of
Human Rights in their decisions, because according to the Law of Ukraine "On
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the Implementation of Decisions and Application of the Practice of the
European Court of Human Rights", the practice of the ECtHR is one of the
sources of law in Ukraine. The European Court of Human Rights has repeatedly
considered cases related to domestic violence, so its decisions can serve as a
guide for courts when solving this category of cases.

Of the analyzed cases, only 8% (17 cases) were applied to the practice of
the ECHR. Therefore, courts mostly do not use the practice of the ECtHR when
deciding the issue of bringing criminal responsibility for committing domestic
violence. Decision-making without orientation to the practice of the ECtHR can
lead to the resolution of such cases without taking into account the entire global
problem of domestic violence.
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3AIIOBITAHHA 3JIOYUHHOCTI CEPE/]
BIHCBKOBOCJIYXBOBIIB SIK BAKJIMUBUA EJTEMEHT
BETEPAHCBHKOI IOJIITUKU JIEPKABU

B cycninecTBI B pi3HI Yacu OJHOYACHO CHIBICHYIOTH 0araTo pi3HUX
COIlIaJILHUX TPYI 1 MK HUMHU TOCTIHHO Bi0yBaeThcs B3aeMojlis. OQHUM 3
HACTIAKIB BOEHHUX [, SKI TPUBAIOTh B YKpaiHi MijJ Yac MOBHOMACIITaOHOT
30poiHOI arpecii, € 3HaYHe KUTbKICHE 30LIBIICHHS B KpaiHi TakOi COIlaJbHOI
Tpynu 8K  BIMCBKOBOCHYKOOBI.  OdimiiiHi  gaHl 100  KUIBKOCTI
BICHKOBOCITY’>KOOBIIIB Hapa3l HE ONPWIIOAHIOIOTHCS, ajie 3a OIliHKaMu
EKCIEPTIB BOHA CKJIAJa€ I[OHAJ MUIBMOH. 3apa3 BIMCHKOBI 37€01IbIIOTO
3HAXOJATHCS JaJeKO BIJI BEIMKUX MICT. AJle MNpuiijie dYac, KOJHU IMICHs
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