HaIIOHAJIbBHOTO 3aKOHOJIAaBCTBA 1 BCTAHOBIIOIOTH OOOB’S30K 3a0e3MeuyBaTH
JOTpUMaHHS MaTepialibHO-MPABOBUX Ta MPOIECyalbHUX HOPM TaKOTO
3akoHOMaBcTBA. OpHAK «3aKOHHICTH» TPUMAHHS TiJ BapTOI, 3 TOYKH 30Dy
HaIlIOHAJIBHOTO 3aKOHY, HE 3aBXIU € BUpimaibHUM (hakTopoMm. Ha mogaTox mo
poro, Cy Mae nmepekoHaTHcs, 10 TPUMaHHS M1 BapTOI MPOTATOM NEpiozy,
AKUN PO3TIIAJAETHCA, BIAMNOBINANO METI NyHKTY 1 crarTi 5 KoHBeHIl, sIKuil He
J03BOJIsIE 0O€3MiICTaBHO M030aBisATU 0co0y cBoOonu («E€uroc mpotu JIMTBU»
(JeCius v. Lithuania), 3asBa Ne 34578/97, 1. 56)».
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YJIK 343.1(043.2)
Tomnuiii B.B., 1okTOp I0pUInYHUX HAYK, mpodecop,
3aCiIy>KEHUM IOPUCT Y KpaiHH,
JTUPEKTOP HaBYAIbHO-HAYKOBOT'O 1THCTUTYTY IIpaBa
Jlep:kaBHOr0O OJIATKOBOTO YHIBEPCUTETY, M. [pmiHb, YKpaina
KoBaabuyk B.C., HauanbHUK BiIUTy BEJACHHS
€IMHOTO PEECTPY JOCYAOBUX PO3CIiTyBaHb Ta 1H()OPMAIITHO-aHATITUYHOT
pobotu BonuHcbkoi o6macHoi mpokypaTypu, M. JIynbk, YKpaina

OCHOBHI HAITIPSIMU PEAJII3AILIL KPUMIHAJIBHO-
HNPOLHECYAJIBHUX 3ACA/ 3AITIOBII'AHHSA 3JIOYNHAM
B YKPAIHI Y CYUACHHUX YMOBAX

ko y3aradbHATH TEOPETWYHI, 3aKOHOJAB4Yl Ta MPaBO3aCTOCOBHI
MIIXOAW, IO CTOCYIOThCA TIOHATTS «KPHMIHAJIBHO-TIPOIIECYalIbHI 3acaau
3armo0iraHHs 3JI0YMHAM», TO MOJXKHAa BHOKPEMHTH HACTYIHI HampsSMH iX
peanizallli Ha MpaKTHIli, a came:

1. Ile Takuii BUA CyCNUJIbHOIL ISUIBHOCTI, SIKMI 3aKpITUICHU Y HOPMATUBHO-
MPaBOBUX aKTaXx.

MoBa y maHoMy BHWITaJIKy BEAETHCS MPO BIAOMYI MPABOBI JKEpena, Ha
MiJCTaBl SKUX JIKBIAYETHCA ICHYIOHYA Y KPUMIHAIbHO-NPOIECYAIbHOMY
3aKOHOJABCTBI ~ YKpaiHM TporajiiHa 3 O3HAYEHOI MNPOOJIEeMAaTUKH Ta
0e3mocepelHbO  3IINCHIOETHCS  KPUMIHAIBHO-TIPOIECYyasibHa  (CITi4a)
npodinaktuka. Tak, y Hakaszi Odicy 'enepanpHoro mpokypopa Bix 30.09.2021
Ne 309 3 iporo npuBOY 3a3HaA4YEHO, 110 MPOKYPOPH 3a0€3MEUyIOTh pearyBaHHs
Ha BHSIBJICHI TOPYIICHHS 3aKOHY aX JO MPUUHATTS OCTaTOYHOTO PIIICHHS Y
KpUMiHaJIbHOMY TIpoBayKeHHI (11. 1).

Y TakoMy X KOHTEKCTI, SIK BCTAHOBJICHO B XO/JI JTaHOTO JOCIIJI)KEHHS,
chopMyb0BaHO 3MICT i 1HIIUX Haka3iB Odicy ['eHepanbHOTO MPOKYypopa, sKi
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PEryJIIOI0Th MUTAHHS KPUMIHAIBHO-TIPOIIECYAIbHOT Ta 3aMo0IKHOI JIsITIBHOCTI
npokypopiB (Hampukian, Hakasu Big 07.08.2020 Ne 365; Big 21.08.2020
No 389; Big 08.02.2021 Ne28; in.). Tak, y mn. 6 Ilopsaky koopauHauii
TISITBHOCT1 MPABOOXOPOHHUX OpraHiB y cepi mpoTHIil 3TOYMHHOCTI OJHUM 13
3aBJaHb KOOPAWHAIlI BU3HAYEHO peajizallilo CHIJIbHUX 3aXO01B, CIPSIMOBAHHUX
Ha 3ano0iraHHs, BUSBIICHHS, PO3KPUTTS, MPUIIMHEHHS Ta PO3CIITYyBAHHS
KpUMiHATBHUX MPABOIIOPYIIEHb, TPUYHH Ta YMOB, 5Kl CIPHSUIA X BUNHECHHIO.

Ta, monpu Bce, K BUIAETHCS, TAKUM HOPMATHUBHO-TIPABOBUU MIAXIT 0
BUPIIICHHS 3aBJaHb KPUMIHOJIOTIYHOTO 3aroOiraHHs HE B TOBHIM Mipi
KOPECHOHAYEThCA 3 MONOXKEHHAMH cT. 19 Ta 1. 14 ct. 92 Koncruryuii Ykpainu,
BIIMOBIJTHO JO SKWUX OpraHi3aiis 1 AiSJIbHICTH HPOKYypaTypu BU3HAYAETHCS
BUKJIIOYHO 3aKOHAMU YKpaiHW, MO3asK, SK PO3’SICHUB 3 I[OTO NPHUBOAY Y
cBoemy pimeHHi Koncturymitnuit Cyn Ykpainu Big 09.07.1998 Ne 12-mip/98
(cipaBa TIpO TIIyMayeHHs TEPMIHY «3aKOHOAABCTBO»), BIJOMYl HOPMATHBHO-
MpaBOBI aKTH JO JPKepel YMHHOTO 3aKOHOJABCTBA HAIIOI Jep)KaBU HE
BIJTHOCSITBCH.

JlomaTKkoBUM apryMEHTOM 3 IILOTO TMPHUBOJY MO>KHA Ha3BaTU IMOJIOKECHHS
ct. 1 Kpuminansnoro npornecyansHoro kojaekcy (KITK) Ykpainu, siki Takox He
HA3WBAaIOTh cepejl MepeiiKy KPUMIHAIBHOTO IMPOIECYabHOTO 3aKOHOJIaBCTBA
B1JIOMY1 HOPMAaTHUBHO-TIPABOBI aKTH.

2. 3ano0ikHa MISUTBHICT y KPUMIHAJIBHOMY TIPOIIECi 3IMCHIOETHCS Ha
OCHOB1 HAYKOBO OOIPYHTOBAHMX TEOPiH, TOKTPUH, CTPATETIN TOIIO.

Sx mokaszamy pe3yJbTaTH BUBUCHHS HAyKOBOI JIITEpaTypH, Y Cy4acHUX
yMOBax TEOpIKO 3amoOiraHHs 3J0YMHHOCTI B  YKpaiHi chOpMYIOBaB
A.IL 3akamok [1, c¢.318-364], a ii yJIOCKOHaJEHHSM Ta MPAKTUYHUM
BINPOBQ)KCHHSAM aKTHBHO 3aiiMaeThcsi B.B.Tomna [2] Ta Hu3Ka HOro
npuxunbHUKiB [3]. Ii cyTHiCTH 3BOAUTBCA 1O TOrO, IO BOHA 3@ 3MIiCTOM i
CIPSIMOBAHICTIO BITHOCUTBCS [JI0 OJHOTO 3 BHJIIB COIAJIBHOT TOJITUKH
JIep>KaBM, sfKa 3a CBOIM IMPHU3HAYCHHSIM ITOKJIMKAHA TOJI0JIATH KPHUMIHOTEHHO
HeOe3MeuHl NTPOTUPIYYs, $KI ICHYIOTh Ta PO3BHUBAIOTHCS Y OyAb-SKOMY
cycmuibCTBi [2, ¢. 16]. Came 3 nux MipKyBaHb A€sKi aBTOPH, il BBEJIHM y paHT
«KPUMIHOJIOTIYHOI TTOJITHKH», 3alPOIIOHYBABINM IPH IIbOMY Yy CBiii 4ac, Ha
HOPMATHBHO-TIPABOBOMY pIBHI TEpMiH «moJiiTuka y cdepl 00poThOu 3i
3JIOYMHHICTIO» 3aMIHUTH Ha TEPMiH «KPHUMIHOJIOTIYHA TIOJIITUKA JepkaBu» [4,
c. 27]. IIpo 3amobiranHsi 3JTOYNHHOCTI MOBa BEACTHCSA U Yy 3arajJbHOBHU3HAHUX
MDKHApOJTHUX HOPMATUBHO-TIPABOBUX aKTaX.

3. 3anmo0ikHa MAISUIBHICTE Ma€ YCTAJICHY HOPUIWYHY TMPAKTUKY I10J0
HenonylieHHs (MpodimakTUKy, HEUTpami3ailii TOIO) BYMHEHHS CYCIUIBHO
HeOe3meYHuX IIAHb Ta 1X HACIIIKIB.

MoBa y naHomy BHUNAAKy BEACTHCA MPO T€, IO y CHUIYy 00’ €KTHBHOI
HEOOXITHOCTI Ta BHUMOI  BIJOMYMX HOPMATHMBHO-TIPABOBHUX  JUKEpET,
IPaBOOXOPOHHI OpraHu SK CyO’€KTH NPO(PUIAKTUKH, MOPSA 3 BUKOHAHHSIM
IHIMX (QYHKIIM 1 MOBHOBAXXEHb, 3000B’S3aHI 3aliMaTHCh M 3am001KHOIO
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IISTIBHICTIO, OCOOJIMBO B yMOBaX 1ICHYHOHOI'0 Ha ChOTOAHI B YKpaiHI BOEHHOIO
CTaHy.

4. KpumiHanbHO-IpoLleCyallbHE  3am00IraHHs 3A1MCHIOETbCA TOpSIA 3
TISJIBHICTIO, IO CHOpsSMOBaHA Ha peali3amilo 3aBAaHb KPUMIHAJILHOTO
npoBakeHHs. [Ipu 11poMy 3a3HauveHi HanpsMu (YHKIIOHYBaHHS yYacCHUKIB
CTOPOHM OOBHHYBAUY€HHS Yy KpPUMIHAJIbHOMY TMpPOLECI € HEPO3pUBHI Ta
JaJeKTUYHO JIETEPMIHOBAHI.

5. KpuMinanpHO-TIpOlIeCYyalIbHE 3anmo0iraHHs CIpsIMOBaHE Ha
HEWTpasizalito, OJIOKYBaHHS, YCYHEHHS TOIIO JETEPMIHAHT, SIKI CHPHUSIA
BUYMHEHHIO KPUMIHAJILHOTO MPABOIIOPYIIEHHS.

OTxe, BUXOJIA4YH 3 ITPOBEICHOTO aHai3y, MOKHA KOHCTATyBaTH, 1110 OJJHUM
13 3aBAaHb Ta, OJHOYACHO, HaMpsMIB KPUMIHAJIHHO-TIPOIECYATHHOTO
3amoOiranHs (ciiauoi mpo@UIAKTUKHN) € TMPUIUHEHHS (13071411151, MOCIa0IeHHS
TOIIO) Mii MPUYNH, YMOB 1 KOPEJISHT, SIKI CIPHUSIM BUHUKHEHHIO, (JOPMYBaHHIO
Ta peadi3aiii MNPOTUIPABHOI MOTHBAIli BUHHOI OCOOM Ha BYMHEHHS
KPUMIHAJIBHOTO TPABOTIOPYIIICHHS.
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