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HO3UIIOHYBAHHSA IHCTUTYTY IIPAB I CBOBO/J
BIHCBKOBOCJIYKBOBIIIB B YMOBAX OCOBJUBUX
IHPABOBUX PEXXUMIB

JlunaMiuHi 3MIHM TEOMOJITHYHOI CHTYyalii y CBITI Ta moaii B YKpaiHi,
MOB’s3aHl 3 MIMPOKOMACIITAOHMM BTOPTHEHHSM POCIACHKOT denepariii Ha
CYBEpEHHY TEPUTOPiI0 YKpaiHu, 3aMpOBAKEHHS MPABOBOTO PEKUMY BOEHHOTO
CTaHy, B KOTpUM pa3 Ha HOBOMY SKICHOMY pIBHI MNOPYLIWIU HpoOiemMy
pedopmyBanHs 30poitHux Cui Ta IHIIMX BIMCHKOBUX (OpPMyBaHb HaIIOl
Jep>KaBu, 1110 MOTpeOy€e BUPIIICHHS OaraThboX MpoOJieM, Y TOMY YHUCI1 CTOCOBHO
rapanTiii mpas Ta cB00O BICHKOBOCITYKOOBIIIB.

[lutanHs rapaHTii TpaB Ta CBOOOJ BiMCHKOBOCTYKOOBIIIB B yMOBax
MPOBEACHHS Cy4acHOi BIMChKOBOI pedopmu B YKpaiHi HaOyBae HaI3BUYANHO
BXJIMBOTO 3HAYCHHS 1 OE3MOCEepeNHBhO BIIMBAE HA 1i pe3yjbTaTH Ta CTaH
6oeroroBHOCTI 30poiiHux Cun Ykpaiau i iHIHX cy0’ €KTIB CEKTOPY OOOPOHH.

P03BUTOK 1 CTaHOBJIEHHS IpaB Ta CBOOOJ JIOJUHU 1 iX TapaHTIid, y TOMY
qucyi oci0, siki mepedyBai Ha BIMCHKOBIN Ciyk01, BiJOYBaBCsSI OJTHOYACHO 3
PO3BHTKOM JE€P’KaBHOCTI i TaKOTO IHCTUTYTY ACpPrKaBH, K apmis. Pazom 3 Tuwm,
HE3Ba)KalOYM Ha 3HAYHWK PO3BUTOK HAYKOBHX JIOCIIDKCHb rapaHTId IpaB Ta
CBOOOJT JIOJIMHU, TWTAHHS TapaHTIA MpaB Ta CBOOOJ BIMCHKOBOCITY>KOOBIIIB
3aJUIIAE€THCA HEJOCTATHBO JOCIIIKEHUM.

Sx BIIOMO, BOEHHHMM CTaH — II€ OCOOJMBHI TIPABOBUU PEXKUM, SKUI
BCTAHOBJIIOETHCS HA TEPUTOPIi JepkaBu, a00 HAa OKpemil i 4acTHHI, IiJ Yac
SAKOTO JIEpKaBHMUM arapaT CHpSIMOBYE CBOIO [ISUIbHICTH Ha 3a0e3nedeHHs
30pOMHOI BiJICiUl arpecii mo0 KpaiHu Ta 3a0e3MeUeHHs HalllOHAJIBHOT Oe3MeKH
Ha TEPUTOPIi JepKaBH.
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OpHi€ero 3 OCHOBHUX (PYHKIIIH JepKaBH € 3a0€3MeUeHHS] CBOIM IpoMasiHam
iX 3aKOHHHX IIpaB Ta CBOOOJ, Y TOMY YHCII, 3a0e3ledYeHHs] IpaB Ta CBOOOJ
BIMCHKOBOCITYKOOBIIB 30pOMHMX cuUJl YKpaiHM Ta IHIIMX BIHCHKOBUX
dbopmyBaHb, 30Kpema, IiJ1 Yyac il 0COOJUBUX MPABOBUX PEKHUMIB. | 6€3yMOBHO,
10 BOEHHHUI CTaH XapaKTEPU3YETHCS, MEPII 3a BCE, OOMEKEHHAM OKPEMUX
3aKOHHUX MpaB Ta cBOOO rpoMasiH Y KpaiHHU.

[Ipore, Hac wIKaBUTH y MEpIIy YEPry, BIANOBIAHO IO 3asBJICHOI METH
JOCJIKCHHS, MPAaBOBUM CTAaTyC BIMCHKOBOCIYKOOBI[IB B YMOBaxX OOMEXEHb,
3YMOBJICHUX JIIEI0 OCOOJIMBUX MTPABOBUX PEKHUMIB.

Cnin 3a3HauWTH, IO MHUTAaHHS IIOJA0 TapaHTId TpaB Ta CBOOOA
BIMCHKOBOCITY>KOOBIIIB JOCTIIKYBAIM M JOCTIKYIOTh 3apyO1KH1 Ta BITYM3HSHI
BueHi: €.I. ['puropenko, B.B. 3abapcekmii, I.I. Kauan, O.B. KopoBHikoB,
A.B. Kynamikin, FO.1. Miravos, JLII. Menins, C.II. ITacika, B.I'. Ctpeko3os,
AM. Cunnniss, b.M. lllampait ta iHmi. [lpoTe neski acnekTd O3HAYEHOTO
MUTaHHS 3IAIIAIOTHCS HEJOCTATHHO BUCBITICHUMU.

Byxe HaOyBarouu cTaTtyc BIiCbKOBOCITYKOOBIIS, TPOMAJISIHUH 3a3HA€ MEBHUX
OOMEXEHb, TIOB’SI3aHMX 3 TMPOXOKEHHSM BIACBKOBOT ciyx0u. Cratyc
BIMICHKOBOCITY>KOOBIIS anpiopi nepeadayae, mo ocoda € MOpaIbHO TOTOBOIO JI0
J0IaTKOBUX OOMEXKEHb MEBHUX CBOIX IMpaB Ta CBOOO] Ha KOPUCTH JEPKaBU Ta
Hapony. Merta oOMexeHb TMpaB Ta CBOOOJ BIHCHKOBOCITYXKOOBIIIB -
MiITPUMaHHST TOCTIHHOI 00MOBOT Ta MOOUII3alIiHOT TOTOBHOCTI YacTHUH Ta
nigpo3aunB 30poMHUX cuil YKpaiHM Ta I1HIIMX BIMCHKOBUX (OPMYBaHb.
[linTpuMaHHS HaNEXHOrO PIBHS OOWOBOI TOTOBHOCTI 3abe3leuye 4dacTHHAM
(maposmimam) 3CY Ta 1HmMMX BIACBKOBUX (OPMYBaHb OIEpPATHBHE
po3ropTaHHs B OOWOBI MOPSAKA Ta BEICHHS OOWOBUX MOil y HAMKOPOTII
CTPOKH, a TaKOK BUPIMICHHSI 1HIINX 3aBJaHb: MOO1T13a11ii, pO3rOpTaHHS TOMIO.

Ax 3a3nauvae b. [llampaii, He3Baxkatounm Ha Te, 1o KoHCTHUTYMIsA
VYkpaiuu [1] mporosourye iy HU3Ky IpaB Ta CBOOO JIFOAUHU 1 TPOMAJSHUHA,
peanbHe TapaHTyBaHHS IpaB Ta CBOOOJ BIMCHKOBOCTY>KOOBIIIB Ha ChOTOMHI €
HEJO0CTaTHhO ePeKTUBHUM. KpiM TOro, ypaxoByrouu 301IbIIEHHS YUCEIHHOCTI
30poitHux Cun Ta 1HIIUX BIMCHKOBUX (hOpMYyBaHb YKpaiHM, a TaKOX JOCBIJ
MPOBEACHHS AHTUTEPOPUCTUYHOI oOmepalii Ha CXOJl Halioi AepXaBu Ta
nmoBHOMAcIITaOHUX OoioBuX nii 3 24 mrotoro 2022 poky, MUTaHHS TapaHTIH
mpaB Ta CBOOOJ BIMCHKOBOCITYKOOBI[IB CTAJIO OJIHIEIO 3 aKTyalbHUX MPOOJIEM
cydacHocrTi [2, ¢. 128].

HonatkoBo  A. Cumopenko Ta C. KoposibOB  MO3UIIIOHYIOTh, 11O
Koncruryniero Ykpainu nependadeHo: B yMOBaX BOEHHOTO a00 HaA3BUYAHOTO
CTaHy MOXXYTh BCTAHOBIIIOBATHCS OKpeMi OOMEXEHHs TpaB 1 cBoOopm 13
3a3HAYCHHSIM CTPOKY J1i ITuX oOMexeHb (cT. 64). 3a3HaueHl 0OMEKEHHs TpaB
Ta CBOOOJI CTOCYIOThCSI TaKOX 0C10, SIKi TMPOXOJSATh BIUCHKOBY CIIYXKOy Yy

30poitHux cuiax YKpaiHM ¥ I1HIIUX BIMCHKOBHX (opMyBaHHSX [3, c. 153;
4,c.192].
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Kpim Toro, mig wyac nii NpaBOBOrO pEXKUMY BOEHHOIO CTaHy Ha
BIMICHKOBOCITYKOOBIIIB TOIIMPIOIOTHCS OKpeMi OOMEKEHHS MpaB 1 ¢cBOOOJ, SIKi
nepeadoadyeHi BIICBKOBHUM 3aKOHOJIABCTBOM, 30KpeMa HOPMATHUBHO-IIPABOBHUMH
aKTaMH, IO PEryJOTh MPOXOKEHHS BIHCHKOBOI CIIy»KOU Ta CTOCYIOTHCS
COLIIAJIBHOTO 3aXUCTY BIHCHKOBOCIYKOOBIIIB.

Tak, 30kpema, 3akoHamu Ykpainu: «[Ipo BilicbkkOoBUIl O00O0B’S30K 1
BINCBKOBY  ciykOy», «lIpo  comampHuii 1  OpaBOBUM  3aXHUCT
BIMCHKOBOCITYKOOBIIB Ta WIEHIB iX ciMel», [[0J0KeHHSAM PO MPOXOIKEHHS
rpoMajsiHaMi YKpaiHu BIHCBKOBOi ciykOu y 30poiHuX cuiax YKpaiHu,
3atBepkeHuM Yka3zom IIpesumpenta VYkpainum Big 10 rpynas 2008 p.
Ne 1153/2008 Ta 1HIIUMU HOPMATUBHO-TIPABOBUMHU aKTaMU BCTAHOBJICHO 1IN
psAn oOMeXeHb MpaB 1 CBOOOJA i dYac il MPaBOBOTO PEKUMY BOEHHOTO

crany [5-7].
Hacamnepen, ciij BIAMITUTH 3arajbHOBIJOMI aKCIOMHI TMOJOXXEHHS, M0
BIJIITIOBITHO hi (o) 3a3HaUEHUX HOPMATUBHO-TIPABOBUX aKTIB, TUIA

BIMCHKOBOCITY’KOOBI[IB B yMOBaX BOEHHOTO CTaHYy BCTaHOBIIOIOTHCS €Ki
0OMEKEHHS 11010 TTPOXOKEHHS BICHKOBO1 CIIY»KOM Ta CTPOKIB 3BUIBHEHHS iX
13 BiicbKOBOI ciyk0u. Tak, Ay BIMICBKOBOCTYKOOBIIIB, Y SIKMX 3aKIHUHBCS
CTPOK BIACBHKOBOI CIIy»OH, BIACBbKOBa CIy>K0a TIPOJIOBXKYETHCS TOHA]
BCTAHOBJICHI CTPOKH 3 MOMEHTY BBEICHHS BOEHHOTO CTaHy JI0 OTOJIOIICHHS
aemMo01i3anii.

AJle 11€ HE CTOCYEThCSI BUMAAKIB, KOJU MOXYTh 3BUIBHATHUCS 3 BIMCHKOBO1
CITY>KOU:

— BIMCHKOBOCTYKOOBI[I CTPOKOBOI BIMCHKOBOi CIyKOW: 3a CTaHOM
3JI0POB’sI; 32 CIMEMHMMU 00CTaBUHAMU; Y 3B’ 513Ky 3 HAOpaHHIM YHHHOCTI
OOBUHYBJIHHUM BHPOKOM CYIy, SIKUM IMPU3HAYECHO MOKapaHHS y BH/II
11030aBJICHHS BOJII;

— BIMICBKOBOCITY>KOOBIII, SIKI MPOXOASTh BIMCHKOBY CIIY>KOy 3a MPU30BOM
oci0 odilepchbKOro CKJIaay: 3a CTaHOM 3JI0pOB’s; 4Yepe3 CiMelHi
oOcTtaBUHM a00 3 IHIIMX MOBAXHUX MPUYHUH; y 3B 3Ky 3 HaOpaHHIM
YUHHOCTI OOBHHYBaJILHUM BUPOKOM CYAY, SIKUM IIPU3HAYEHO IMOKApaHHSI
y BuAl MMO030aBJeHHS BOJI, OOMEXKEHHS BOJI abo 1M030aBIICHHS
BICBKOBOI'O 3BaHHS TOIIO;

— BIUCHKOBOCIYKOOBIIIB, SIKI MPOXOJATh  BIMCBKOBY  CIYXO0y 3a
KOHTPAKTOM: 3a BIKOM; 3a CTAHOM 3JI0pOB’S;, y 3B’s3Ky 3 HaOpaHHIM
YUHHOCTI OOBHHYBAJILHUM BHPOKOM CYAY, SIKUM IIPU3HAYEHO IMOKAPaHHSI
y BHUII T1030aBJIEHHS BOJI, OOMEXKEHHS BOJi abo M030aBJICHHS
BiliCbKOBOT0 3BaHHs (cT.cT. 23, 26) [4].

[Ipote, okpiM 3arajabHOBIJJOMHUX ACIEKTIB COIIaJIbHO-TIPABOBOTO CTATyCy
BIMCHKOBOCITY>KOOBIIIB, 30KpeMa, B yMOBaX OCOOJIMBUX IPABOBUX PEXKUMIB,
MOCTa€ 1 psa JUCKYCIMHUX TUTaHb, 110 MOTPEOyIOTh MPEAMETHOIO
JTOCJIJIPKeHHS Ta 0OrOBOpEeHHS. 30Kpema, JOILIBHO:
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— 3MIMCHUTH 3MICTOBHHMH Ta IITMOOKUM aHalI3 JOKTPUHAIBHUX JOCHIIKEHb
CTOCOBHO MpOOJIEMHU TapaHTIH mpaB Ta CBOOOJ BIHCHKOBOCIY>KOOBIIIB,
OCKUJIbKM HOPMAaTHUBHO-TIpaBoBa 0a3a, M0 3aKpIIUIIOE TapaHTIi IpaB Ta
CBO0OJ BIMCHKOBOCIY)KOOBIIIB, MOTpeOye IMOJAIBIIOTO HAYKOBOTO
BUBYEHHS W YJOCKOHAJEHHS, 1 Ha I[Ii OCHOBI CTBOPEHHS JIIEBUX
IPaBOBUX MEXaHI3MIB pealii3alii paB Ta CBOOO] BIiICbKOBOCITYKOOBLIB
B YKpaiHi;

— pO3pOOUTH Ta NMPUNHATU KOAU(PIKOBAHMI HOPMATHUBHO-IPABOBUM aKT 3
MWTaHb  COIIAJIBHOTO  3aXUCTy  BIHCHKOBOCTYKOOBIIIB, OCKLJIbKH,
HE3BaKAIOUM Ha HAsBHICTh BEJIMKOI KUIBKOCTI HOPM, 3aKpIIUICHUX Ha
piBH1 Konctutyiii Ykpainu, 3akoHiB YKpaiHu, MI>XKHAPOIHUX JI0TOBOPIB,
bakTH4HO OOMEXYyIOThCa ab0 pi3HOOIYHO TPaKTYIOThCS — IpaBa
BIMCBKOBOCITY>KOOBIIIB, 110 MPU3BOJUTH JO 3HUKEHHS  PIBHSA
3aXMIIEHOCTI MpaB Ta CBOOO/ BIMICLKOBOCITY>KOOBIIIB, SIK1 €, HACaMIIepeI,
rpoMajisitHaMu YKpaiHH, Ha SIKUX MOKJIaJeHO HEJETKUA KOHCTUTYIIMHUN
000B’SI30K;

— OPraHiyHO IMIUJIEMEHTYBAaTH TMO3UTHUBHUN JOCBIJ 3apyOlKHUX KpaiH,
HacaMmIiepe]], mapTHEpiB 31 ckiIady KpaiH - wieHiB HATO, npuainusmm
0COONMBY yBary MpaBOBUM (IOPUAMYHHUM) TapaHTisIM MpaB Ta CBOOO
BICHKOBOCTY>KOOBITIIB 'y 3apyODKHHMX KpaiHax [UISIXOM —aHalli3y
HOPMAaTUBHO-TIPABOBUX aKTIB PI3HOI IOPUIMYHOI CHUJIM Ta BIAMOBITHO
CIPSIMOBAHOT  JISUIBHOCTI  BIAMOBIJHUX  JIEP’)KaBHUX  OpPraHiB 1
IPOMaJICEKUX OpraHi3alii.

OTxe, HE MOXKHA HE MOTOJIUTUCH 3 JYMKOIO, 1[0 32 POKH HE3aJEKHOCTI B
VYkpaidi cTBOpEHO HOPMATUBHO-TIPABOBY 0a3sy, 110 rapaHTy€e MpaBa Ta CBOOOIU
BIMCHKOBOCTYKOOBIIIB. [IpoTe, 3a3HaueHa HOpPMAaTUBHO-TIpaBOBa 0a3a €
HEJIOCKOHAJIOKD Ta XapaKTEePU3YEThCA TyONIOBAHHSAM JEAKUX MPABOBUX HOPM,
HasBHICTIO MpPOrajvuH y 3aKOHOJABCTBI, PI3HOOIYHICTIO TJIyMaud€HHs,
HEBIJIMOBIIHICTIO Cy4YaCHOMY CTaHy CYCHUJIbHO-€KOHOMIYHUX BIJTHOCHH,
O3HaKaMH CTPYKTYpHOI TOOYJIOBH, YyCHAJAKOBAHUMH BiJl KOJHUIITHHOTO
Pansacekoro Coro3y, BTpaTO0 YHWHHOCTI TPAaBOBMMH HOpMaMHM abo ix
JEKJIapaTUBHAM XapaKTepoM 1 BIACYTHICTIO MEXaHI3MIB iX peaizaifi, Mo
HETaTMBHO  BIJIMBA€ Ha  peadi3allllo TapaHTii TpaB Ta  CB0OOOA
BIMICHKOBOCITYKOOBIIIB B YKpaiHi.
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CRIMINAL LIABILITY FOR SAME-SEX RELATIONS
IN DIFFERENT PERIODS OF TIME

In the civilized part of the world where there is an existential crisis in
society, three generations of rights have been clearly spelled out in its
legislation and implemented in a practice, the general issue is considered more
than ensuring fundamental rights and a decent economic quality of life. Society
begins thinking about its spiritual component and the need to expand rights and
freedoms in this area. One of these rights is the right to enter into a same-sex
marriage. Currently, this is an extremely controversial topic in Ukraine, as the
state is already implementing processes aimed at European integration.
Therefore, we should pay attention and understand the legal path of this right
through its historical context.

Attitude towards same-sex marriage and relationships have varied over the
time. For example, in ancient Rome and Greece, they were acceptable and even
practiced among the aristocracy and emperors. In Greece, there were myths that
described the relationship between male gods and mortal young men. But with
the advent of Christianity, the attitude to this phenomenon became completely
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